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DARRAH v. BAIRD. 



for the same reasons, where the act has 
been performed, there is no power in 
the courts to review the same : Werth- 
eimer v. Mayor, frc, 29 Mo. 254 ; Slate 
v. Doherty, 13 Amer. Rep. 131 ; Peo- 
ple v. Metzker, 47 Cal. 524 ; Keenan v. 
Perry, 24 Texas 253 ; Frewin v. Lewis, 
4 Myl. & C. 249. 

II. In this case the subject-matter was 
the removal of the city solicitor of Lead- 
ville by the city council in pursuance 
of law, and in accordance with the ordi- 
nances of the city passed in accordance 
with law : Borst v. Corey, 15 N. Y. 505 ; 
People v. Sturtevant, 9 N. Y. 263 ; 2 
Abbott's Law Diet. 510; 2 Bouvier's 
Law Diet. 551. 

It has been held that where an order 
was merely erroneous (20 Am. L. Reg. 
145), or of doubtful scope and validity 
(15 Central Law Jour. 42 ; Weeks v. 
Smith, 3 Abb. Pr. 211 ; Kennedy v. 
Weed, 10 Id. 62 ; State v. Wheeling, 
frc, 18 How. 421), a contempt for act- 
ing against it would not be discharged. 
But here, the judge and court being 
without jurisdiction over the subject- 
matter, the order was unlawful and void, 
and the disregard of the same was no 
contempt: Civil Code, sect. 35 ; Ex parte 
Rowe, 7 Cal. 181 ; People v. O'Niel, 
47 Id. 109; Ex parte Grace, 12 Iowa 
208 ; Walton v. Develing, 61 111. 201 ; 



Dickey v. Reed, 78 Id. 261 ; State r. 
Wilcox, 24 Minn. 143; Slate v. Civil 
Diitrict Court, 13 Rep. 780; 15 Cent. 
L. Jour. 42 ; Piper v. Pearson, 2 Gray 
120 ; Perry v. Mitchell, 5 Denio 537 ; 
Ex parte Hayne, 4 C. L. J. 72 ; In re 
Morton, 10 Mich. 208 ; Coughlin V. 
Ehlert, 39 Mo. 285 ; Holman v. Austin, 
34 Texas 668 ; Batchelder v. Moore, 42 
Cal. 412. 

In Walton .v. Develing, 61 111. 201, 
the court, in discussing the question as 
to whether an illegal order or process 
of a court should be obeyed, said : " The 
process must be issued in compliance 
with the law. Its vitality depends upon 
this. If the act enjoined is plainly and 
imperatively required by law to be per- 
formed by the officer, then the process 
forbidding it is not made conformably to 
law. In this case, the power to punish 
for contempt is only auxiliary and inci- 
dental to jurisdiction over the subject- 
matter. As there was no jurisdiction 
of the matters alleged in the bill, the 
subsequent action of the court was extra- 
judicial and void. There could, there- 
fore, be no contempt, as there was no 
jurisdiction in this case." 

The principle so clearly and forcibly 
stated in the above quotation is fully 
recognised in all of the above-cited cases, 
and needs no further comment. 

H. B. Johnson. 



Supreme Court of Pennsylvania. 
DARRAII et At. v. BAIRD. 

Fixtures annexed by a tenant are not goods and chattels for all purposes. They 
are not chattels unless made so by the tenant's severance, or for the benefit of his 
execution creditors. While they remain attached, they are part of the freehold. 

Trover does not lie for fixtures attached by a tenant, and remaining annexed to 
the freehold, against the owner of the land, who has taken possession of the premises. 

The fact of an agreement between landlord and tenant that the latter may remove 
fixtures at the end of his term, does not either permit him to do so thereafter, nor 
enable him to maintain trover against the owner of the premises in case of his re- 
fusal to permit their removal. 



DARRAH v. BAIRD. 533 

Error to the Court of Common Pleas, No. 2, of Allegheny 
County. 

J. Charles Dicken and John S. Ferguson, for plaintiffs in error. 

Hampton § Dalzell, for defendant in error. 

The opinion of the court was delivered by 

Mercur J. — This action is to recover the value of fixtures on 
land of the defendant. The main question is, whether the action of 
trover will lie. The controlling facts are briefly these : The defend- 
dant let to the plaintiffs a lot on which was a box and a keg manu- 
factory, for the term of three years from the first of September 
1877, they agreeing to pay all taxes thereon during the term, 
and the premiums for insurance on the property, and a further ren- 
tal of $150 per month, payable quarterly, with a provision in case 
of a failure to pay either that the defendant might, at his option, 
consider and treat the plaintiffs as tenants at will, and, after thirty 
days' notice, enter and repossess himself of the premises. 

Most of the machinery in question was then in the buildings. 
It had been put there by former tenants, from whom it was pur- 
chased by the plaintiffs at the date of their lease, at the instance 
of the defendant. After taking possession, the plaintiffs put in 
other machinery of the value of several hundred dollars. 

On the 3d of August 1878, the plaintiffs were duly adjudged 
bankrupts by the United' States District Court. On the 6th of 
September following, assignees of the bankrupts were duly chosen. 
They threatened to sever and dispose of the fixtures. Thereupon 
the defendant petitioned the said court, averring, inter alia, the 
non-payment of a large amount of taxes and premium on insur- 
ance, and of the $450 due on the 1st of September, and that he 
had given notice of his election to treat plaintiffs as tenants at 
will, and, on the expiration of thirty days from the date of said 
notice, he would re-enter and repossess himself of the premises. 
He therefore prayed for an order restraining the assignees from 
removing or selling any of the machinery, and from exercising any 
control or ownership over the premises. In answer thereto, the 
assignees, inter alia, substantially said they had not and did not 
intend to use or occupy any of the buildings, shops and premises 
further than to take therefrom all personal property belonging to 
the bankrupt firm, and they did not believe it to the advantage of 
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creditors to continue the lease ; and that said premises remained 
closed as they found them on the day of their appointment as 
assignees. They denied the non-payment of taxes and premiums 
on insurance ; but admitted that the $450, due for rent on the 1st 
day of September, had not been paid, and they claimed the right 
to remove the machinery. 

On the 24th of September, upon hearing the petition and 
answer, and by consent of parties, it was ordered that the assignees 
surrender and deliver up immediate possession of the premises, 
together with the machinery, to the defendant (Baird), on his 
giving bond conditioned for the forthcoming of the machinery upon 
the determination of the right of property therein against him. 
He gave the bond, and took possession of the premises, with the 
machinery therein, and retained the same. In December 1878, 
under a decree of composition with their creditors, the plaintiffs 
were, by a decree of court, restored to their rights of property 
under the assignees. 

The question was referred to the Register in Bankruptcy, who 
took testimony and reported the right of property in the machinery 
to be in Baird, and the District Court so decreed. On appeal to 
the Circuit Court the proceedings were dismissed for want of juris- 
diction. 

It may be conceded that the machinery bought by plaintiffs of 
the previous tenants, as well as that afterwards put in, all sustained 
the same relation to the realty. They all became fixtures. There 
is some evidence indicating the defendant had, in fact, taken pos- 
session of the premises prior to the 1st of September 1878, as the 
plaintiffs gave evidence that they demanded the machinery on that 
day, and it was refused. This was nearly a month after they were 
decreed bankrupts, and while the decree was in full force. If 
defendant was not in possession why was demand made of him ? It 
is a well-settled rule of law, that a tenant for years who erects fix- 
tures for the. benefit of his trade or business may, at any time dur- 
ing the term, remove them from the demised premises ; but cannot 
after the expiration thereof, unless he remains in possession and 
hold over, so as to create an implied renewal of the lease : Davis v. 
Moss, 2 Wright 346. The question now presented is this : Does 
the refusal of the owner of the premises, after he has taken possession 
thereof, to permit the former tenants to remove the fixtures which 
they have attached to the premises during the term, enable the lat- 
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ter to maintain trover against the owner of the freehold. Trover 
lies for the conversion of goods as personal chattels. It does not 
lie for fixtures eo nomine : 1 Chit. Plead. 146. 

Title to land cannot be tried in such action when the plaintiff is 
not in possession. It does not lie for property severed from the 
realty, against one who has an actual adverse possession under 
claim of title : Mather v. Trinity Church, 3 S. & R. 509 ; Brown 
v. Caldwell, 10 Id. 114 ; Powell v. Smith, 2 Watts 126. 

If fixtures, which the tenant might remove during his term, be 
suffered to remain after its expiration, they become inseparable 
from the freehold. They cannot afterwards be recovered by the 
tenant as personal chattels, by action of trover against his landlord : 
White v. Arndt, 1 Wharton 91 ; Davis v. Moss, supra ; Overton 
v. Williston, 7 Casey 155. The owner of the freehold in actual or 
constructive possession, may maintain trover against a tort feasor, 
who has no right to possession, but enters only casually or tempo- 
rarily, and severs and removes property therefrom, yet a tenant 
after the expiration of his term cannot maintain such action against 
his landlord : Wright v. Guier, 9 Watts 172 ; Harlan v. Harlan, 
3 Harris 507 ; Clement v. Wright, 4 Wright 250 ; Brewer v. 
Fleming, 1 P. F. Smith 102. 

Under the proceedings in bankruptcy, all right and interest of 
plaintiffs to and in the premises and fixtures passed to the assignees 
on their appointment. A few days thereafter they averred, of 
record, that they had not used, and did not intend to use or occupy 
the buildings or premises, further than to remove therefrom the 
personal property of the bankrupts. They then consented that the 
court make an order for them to deliver up, inter alia, immediate 
possession of the premises to the defendant. He then took legal 
possession of the premises, of which he appears to have had actual 
before, and has continuously retained it since. The fact that the 
right of property in machinery was afterwards to be determined, 
did not affect the unconditional surrender of the premises to the 
defendant, with its legal incidents. When, by decree of court, the 
plaintiffs received the property from their assignees, they acquired 
no other or greater interest than the assignees then held. If the 
latter could not have recovered the machinery by action of trover, 
the plaintiffs cannot. 

Fixtures are not goods and chattels for all purposes. Thev are 
not unless made so by the tenant's severance, or for the benefit of 
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his execution-creditors. While they remain attached, they are part 
of the freehold : Min&hall v. Lloyd, 2 M. & W. 450 ; Mackintosh 
v. Trotter, 3 Id. 184 ; Overton v. Williston, supra. The fact of 
an agreement between landlord and tenant, that the latter may re- 
move fixtures at the end of his term, does not either permit him to 
do so thereafter, nor enable him to maintain trover against the 
owner of the premises, in case of his refusal to permit their re- 
moval: Minshall v. Lloyd, supra; Overton v. Williston, supra. 
If the plaintiff have any right of action it is not in this form. The 
learned judge, therefore, committed no error in holding the action 
of trover does not lie. 

Judgment affirmed. 



Supreme Court of Minnesota. 
STOUT ». STOPPBL. 

In an action to recover the value of certain shelving and counters, the personal 
property of plaintiff, and alleged to have been wrongfully converted by the defend- 
ant, Held, that under the evidence and instructions of the court in this case, the 
verdict of the jury necessarily established the facts (1) that the relation of landlord 
and tenant never existed between the parties to this action ; (2) that the shelving 
and drawers described in the complaint were erected and placed in defendant's 
building by plaintiff under a license from defendant, and under an agreement that 
plaintiff might remove the same at pleasure, and hence that they never became a 
part of the realty, but preserved their character as the personal chattels of plaintiff. 

Held, also, that having been erected and placed in defendant's building under this 
license and agreement, and being capable of being severed and removed without 
material injury to the building, an action for their wrongful conversion will lie 
against the defendant, after demand upon him for permission to remove the same, 
and a refusal on his part, although they are still attached to the building, and have 
not been disannexed. 

Appeal from order of District Court, County of Olmsted. 

Charles 0. Nilson, for appellant. 

Jones §• Gove, for respondent. 

Mitchell, J. — This is an action to recover the value of certain 
shelving and counters, the personal property of plaintiff, and 
alleged to have been wrongfully converted by defendant. The two 
points urged by defendant here, as well as in the court below, are 
(1) that the property which is the subject of the action, being at- 



